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STATE OF MONTARA
SEEORE THE BDARD OF PERSOHNEL APFERLE

IH THE MATTER OF THE UNFAIR LADOR FRACTICE CHARZE HNO. B=%2:

WARH BPRINGS THDEPEMDENT URION
HO, 3070, MONTAWA FEDERATION
OF ATATE EMPLOYERS, -AFET,
AFL-CIO,

Armellants,
—gE = FIMAL ORDER

DEPARTMENT DF CORARECTICNS AND
HUHAN SERVICES, STATE OF MONTANA,

[ o JJy PSRty S S — p—"

Hespondent. .
* W oW W W W OE WM W W.OW W W W W e W il
The Flndings of Fact) Conclusicns of Law; and ardsr were
igsuad by Scan Garke, Heatring Exemainer, on July &, 1992.
EXceptione to the Findinga of Fach; Conclusions ©f Law; and
Crder were f£iled by Michael Dahlem an behalfd of the Ccemplainant
an July 17, 1882,
oral argument was scheduled before the Board of Parsonne]
Appeals ocn August 20, L1993,
After rewiewing the record;, considering the briefs and oral
arguments, the Board ordera as follows:
: IT I3 ORDERED Ethat the Exceplions to the Findings of
Fact; Conclusions of Law: and Orvder ara heeceby denlod.
a5 iT I8 JRDERED that this Beard Yhoreiore adopts the
Findings of Fact; Conelusionms of Law: and Order ef Hearino

Examinsr Stan Gerko as Lhe Fipnal Order of this Hoard,
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DATED thlsjyiﬁ day of DecanhEI, 1992,

n OF Pangnnﬁﬁ PPERLS
E?_'}.L «Z

" ROEELRT A&, FOORE
CHAIRMAH

¥ % O % E F & & W W W W W.oOW OB OF O F F N W W

ROTICE: You atre entltled to Judicial Review of this Order.
Judiclal Beview may be obtained by £iling a petition for Judicial
Review With the Distriect Court no lakter than thirty (30) days
trom the service of this Order. Judieial Beview is pubsuant to
tha provisions of Section Z2=4=701, et seg,, MOA.

oW oW F OW O O E W W W W @ F o @™ W W W O W W

IFICATE DF MAILING

I, K, T ., do hereby certify Ehat.  a
true antd codrect/ copy & of this decument was mailed to  the
following on Lhn__ff%%da? of Degember, 1992:

Michael Dahlem

Gtaff Director

Montana Federation of State Employees
r.0Q. Bo¥ GLbY

Haleno, MT 539604

Bavid Chler, Legal Counsel

fepartment of Corrections and Human Services
1550 Elevenkh Aveniio

Helapa, HT S5SE20
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STATE OF MOWTANA
DEPARTMENT OF LABOR AND INDUSTRY
BEFGRE THE BOARD OF PERSONNEL APFEALS
I8 THE MATTER OF UNFAIR LABOR PRACTICE CHARGE HO. B-D32:
WhakM SPRINGS [HOEPENOENT LNION)
MO, 5070, MOMTANA FEDERATION )
OF STATE EMPLOYEES, AFT, )
AFL=CTO, )
} FINDINGE OF FROT:
vs. ) CONCLUSIONS OF LAW;
) ORDER
DEPARTMENT OF CORRECTIONS AND )
HUMAN SERVICES, STATE OF )
MANTANA, )

I. INTRODUCTLON

On August 30, 1551, theé Complalinant, Warm Springs Independent
Union Mo, 3070, Montana Federation of State Employees, AFT, AFL-
T, Filed an unfaic labor practice charge with the BoArd alleging
that the Defendant, Department of Corrections and Human Services,
Ftate of Montama, viclated Sections 39-31-401(1) and {3} MCA by its
action of cancelling pre-appeoved leaves &uring the: state employens
gbrike al Hontana State Heapital, This Doard condected an
investigation and issued an Investigation Report and Determinaticn
an Cectober 18, 14991. The Report found probably merit for the
charge and concluded a feoermal hearing in the natter was
apprapriate,

The Parties to this matter agrecd not to hold a formal
evidentiacry hearing and te =submit the matter on briels. The

Parties formulated a Stipulation 'which statad the issues, the facts
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and outlined & briefing s=schedule. Exhibits were attached sand
incorporated therein to the Stipulation.

IT. IBBUE

Did the Defendant violate Sections 39=-31=-401(1) and (3}, HCA,
when it cangellad pre—approved leaves during the state employea
sbrike At Montans Stake Haspltal?

ITY. STTIPULATED FACT

L. That the Coaplainant 1is the authorized collective
bargaining .agent for cortain employecs of: the Defandant.

2 That the Unlen [Complainant], a8 agent for oertaln
erployees: of Defendant, entered 1into a c¢ollective bargaining
agrasment on Saptembar 20, 19R9, which 15 attached hareto as
Exhibit "AR™. Gald agreecdent Was in effest throughout all pericds
ralevant to this Unfair Labor Practice complaint.

X. That an April 24, 1991, the Defendant lssued a memorandum
which notified employees that pre-approved leave would be cancelled
in the eavent of a strike.

4. That an April 26, 1991, Unien members comménced a strikao
againgt the Defendant. Said strike continued until April 30, 1591,

. That on April 2&, 1991, all pre-approved leave of
Pefendant's enployess Was cRhidelled,

. That the cancellation of pre-approved leave remalned in

force throughout the strike,
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T That the cancellation of pre-approved leave applied to
all employess of Defendant, whether uwnion or nan-union, organized
ar unarganisad.

g. That on the date of the strike, recall orders were issued
ta same non-union eaplayeaes.

8. That na recall orders were igsued to unicn énployeead.

10. That on May &, 1931, Lueille ESiegle, Directaor of
Treatment and Residential Services at Montana State Hospital issunrd
& Meomarandun, atkached hereto as Exhlbit "B".

11, That certain employees, through their agent Union, filed
g ievances. Exhibit mC",

12. 'That the grievance wa= denied by the Deferdant. Exhibit
g Lt

13. That the Befandant has adopted B AttendancoefLosve
Folicy, attached hereto as Exhibit "EY,

IV. DISCUSSBION

on April 24, 1991 the Defandant Employer issucd a memorandum
which notified all emnplayess that pre-approved annual vacaticon
leave would be cancelled in the avent of a strike. ©On April 26,
1991 mambers aof the Complainant Dpion comméenced an ecanaata strike
agalnat the Defendant Employer. Also, on April 26, 1991, all pre-
approved annual vasatien leave of all employees, whether union or
non-umion, n;rqﬁn'i o ar unorgant =ed Was canceliled. The

cancellation of pre-approved annual wvacation leave renained in

3
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ferce throughout the duration of the strike from aApril 26, 1991
until April 30, 199%1. The Complainant Union requests this Board to
Find the Defendant Employer in wiolation af Seckians 39-31-40L (1)
and (3] MCR fer its actienm of cancelling employess; pre=apnravead

annunl wvacation leave:

39—-31—-4901. tinfair labor practions of public
empleyer. Tt 18 an unfair labor practice for
a public employer Lo

{1y dimterfere with, restrain, or cosrce
cmplovess in the exercise of thea
rlghts guarantead in 39-31-201;

L

(3) discriminate in regard to hire or tenure
of employment or any term or condition of
employment in eorder o encourage o
discourage membarship in  any labor
organization; howover, nakhing in khis
chapter or in any other statute of this
state precludes a public employer from
maklng &an  agreement wWith an exclusive
representative to reguire, as a canditclan
of employment, that an enployes whao i
not or does not become a union nesbar,
must have an amount egual to the unlan
initiation fee and ronthly dues deducted
from his wages im the same manner as
checkoff of unicn dusas;

CRY e

33-31-201. Fublic employees protected in
right of self-organization. Public esplaoyees
shall have and shall be protected im the
exercise of the right of self-crganization, to
form, Join, or assist any labor organization,

ta Bargain collectively through
represontatives: of thelir awn choasing an

4
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guestlons of wages, hours, fringe beneflts,
and other conditions of employment, and to
engage in other concerted aectivities for the
purpase 9f collective bargaining or other
rutunl mid oL prokecktlan freda from
interference, restraint, or ceercicn.

The Montana Supreme Court has approved the practice of the
Banrd of Porsonnel Appeals in uming federal courk and Hational
Labar Relatloene Beard (HLRB) precedence as guidelines interpreting
the Montana Collective Bargaining for Public Employeas Act as the
Btate Act is so similar tao the Federal Labor Hanagement Relations

Act, State ax real Board of Persaonnel Appeals v, Distriet Court, 183

Mont, 223 (1979}, 596 P.2d 1117, 103 LREM 2297 Teamsters Local

Wo. 445 w. HBtate ex rol Board of Personnol Appeals v. District

Court, 18% Ment. 221 (179), 594 P.2d 1117, 101 LREM 2207; Teamsaters

Local Ho, 45 v, Btate ex ral Board of Personnel Appeals, 195 Hont.

A2 d18A1)d R3S P.2d 1310, 110 LEREM 30137 City of Great Falls .

Young (III), 686 P.2d 1B5 (19B4) 159 LREM 2682.

The language of 401{1} and (3) are similar, if not identical,
respectively to HA{a} {1} and BEfa)(l) of the Federal hct. The
protection mandated by 8(a)(l) or 401l(1) is the broadest of the
five pubdivisiens framed under employer unfairc labor practices.
VYiclations under thla first subdivislen are regarded as alther
Tindependent” or "derivative',

some enployer unfalr labor practice acts 1nfringe upon 8(a) (L)

ocRrly and are net fneldental te the viclatlon of the athar Cour
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gubdivigions. Thaza acts are regarded as independent and,
theretore, stand alona. The Naticnal Lakber Relations Board (HLRB)
has leng noted that, “a vislation by an eaplayer af esny of the four
gulxlivigions of Fection 8, other than subdivision cne, is also a
viclation of subdivision cne.® 1038 HLRB Ann. Rep. 53 (1338). In
this matbor at hand, the Complainsant Union allaged vialations of
ddX {1} and (3}. Therefare, the 401{1) charge is regarded as
derivative and should a 401(3) wviolation he found then a 4011}
vielation would alse be held;

In Teagage, Inc., 265 NLRB Ho, 45, 11246 LEBM 1001 (18G67) ,tChe
Haticnal Labor Relations Board held that the guestion whether an
gnployear vieclated Bi{a} (3] by its action of suspending benefits to
disabled esployees during a strike 1ls governed by the test [or

alleged unlawful conduckt set forth in NLRE ¥. Oreat Dane Trailers,

3BB U5 26, 65 LHBH 24E&% ([LI9ET). Under the adopted test, the
General Counsel neets its prima facie burden of proving scone
adverse affects of the banefits denial on enpleyves statutory rights
by showing "{1) the benefit was accrued and [(2) the benaflt was
withheld on the apparent basis of a strike.," oOnce the Ganeral
Counsel makes prima facie showing 1f at leamt adver=e cffect an
employes rights, the burden then shiftse to the enployer to coms
ferward with proof of Ilegitimate and substantial business
Justification for it cessation of benefit=s. The emplover nay meek
this burdem by 1] proving that a collective bargaining

=
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represantative clearly and unmistakably wanived erployass’ statutory
right to be free aof such disorimination or casralan, o 2} by
dananstrating ralianca Qi a non—discriminatory contract
interpretation that is reasonable and arguably correct and thus
sufficient ta canstikbuke lugitimatn and substantial business
justification for fts canduct, (NOTE: In both Great Pance Trajlers
and Texaco tha apployee bonefits at lssue were disability benefits
and aceldent and alck beneflts that provided perlodle cash payments
ta injured, disabled, or otherwise ill employees,]

There ©san be no dispute bthat annual vacatlon lesve 3is an
"accrued benetit"™, Secticn Z=18=601 et Beg., MCA governs this well
eatablished benafit for public employess in Hentann. Additionally,
rhe existing collective bargaining agreasent (Exblbit "A") between
the Parties to this matter contains the terms and conditions of
annual vacation leave as outlined by statute. Therefore; the first
test in Great Dans Trallers nhas beéen met = the benefit was accruoed.

Twe days prior to conmencement of the Btrike the Defendant
Erployor gave notlece ko all eoployees that pre-approved annoal
vacation leave would be cancelled in the event of a strike. There
is no dispute concerning this fact. Thus, the second Last has heen
met — the benefit was withheld on the apparent baziz aof a strike.

The burden naw shifts to the Delfendant Employer, in this
ratter, the Defendant Enplaoyer admits;, and there is no showing

otherwise, that crployceos did ot waive Ehairc rlght o be free from

4
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discrimination. The Defendant Employer does rely on the second

defense test under Great Dape Trailers and argues that the language

of the existing cantract, certain emplover policy and State sktatutke
allowed [or the cancellation of pre-approved annual vacation leave,
End, such cangallation of leave was for legitimate business
Fafmons .

Thae oxlsting callective bargaining agreement (Exhibit "AM)
provides under Artliecle 13, Sectien 1, Part (Kl: "Therd iz na
guarantes that any annual leave request will bhe granted at any
speclfle time. The needs of the hospltal and unlt will be glven
tfirst consideration.” Exhibit "E", Hospital Operating Policy and
Procedures, Mentana State Hospltal Warm Springs, Montana, provides:

ANHUAL LERVE

Wi o a d goific tine.
The needs of the hospital and wunit will bo

giwven first canslderation. If the hoaspital

and unit mneeds are met, the reguests for

annual leave will be administered according to

Administrative Rules of Montana Z2.21.201

through 2:231.234 and MOM Folicy  1-03085,

deparkment of Institutions
Soectlan 2=18=516 MCA provides, "The dates when enployvees’ annual
vaoption leawves shall be granted shall be determined by agreocment
botwean cach enplayes and hbls employing agency with regard to the
best bnterest of the state, any county cr city thareol a=s well as
the best interests of each employes." The interpretation of the
collective bargaining agresment, the empleyer palicy, and State

g
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statube place great emphaslis oh the importance of the hospital
aperation and, in no manner, discripninates against any enplayas,
graup af anplayees, or unlen affiliastion. Tha Defendant Enployer
cancelled pre-appreved annual wvacation leave of all omployeass -
Bath wunion and nan-unian Employees. Discriginaticon has nobt boan
shawn . Anefiunlan anlaus ha=s pot been 2shown. Legitinabe  and
substantisl business justification has been shown.

In a cage regarding the cancellaticn of vacation at time of

strike, BEtckelvy-—Van Camp. v. HLHB, 722 F.2d 1324, 114 LRRM 15465 (Ch

7. 1983), the Court held that the enployer did not viclate E{a)(3}.
In £hir cose, the erployer cancelled and rescheduled wvacations of
union employeos on the eve &f an announced girike date to a period
connmencing arfter concluslon of the strike. The Court held the
action was not "inkerently destructive® of lopartank employee
rights and even theough "comparatively slight" harm was suffered by
unicn nerbers the employer had denonstrated substantial business
reascons for its cenduct. As in this matter at hand, the annual
vacation leave wWas not lost - Skate statute protects the praoperby
right aspect of earned wacation leave. The actual dates of leave
would have to be rescheduled. The affected employeef{s) would have
suffered only the Inconvenience of rescheduling wvacaticn days,
Additienally, in this matter, the Defendant Employer provided a

medical emergency excapbtion to its position of ceancelling. pre-
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approved annual vacation leave which would have alleviated any real
hardship {Exhikits "B and "“D").
V. CONCLOBIONE OF LAW

1= The Board aof Pecsannel Appeals has jurisdiction in these
matters pursuant te Secticn 39=31=405 et =eg.; MOCh.

4 The Dofendant, Department of Correcticons and  Hugben
Gervices, State of Montana, has not violated Secticns 39=31-401(1)
ok (3} MCA.

YI. RECOHHEWDEDR ORDER

Unfair Labor Practice Charge No, 8=-92 is hereby dismissed.

DATED this _ﬁé“" day af Joly, 1993

BQARD OF PERSDHNEL APPEMLS

Stan Gerke
Hearing Examiner
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